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Royal College 
of Nursing Fax 

To; 

From: 

Telephone: 0345 456 7829 

Date: 9 April 2010 

Number of pages (including this one): 

Message: 

Chris Green, RCN Legal Services 

Fax:    01392 357045 

Fax to: 020 7242 9579 

Code A, 
~ Code A I 

Further to my fax to you earlier, pl ease find attached a further letter on the above named 
melnber in this matter. 

Kind regards 

Mala Wardell 

’CONFIDENTIALITY NOTICE 
The contents of this fax arc confidential to the Royal College of Nursing Legal Services Department and the 
person(s) tt~ whom it is addressed, and may at,~o be subject to solicitor-client privilege. No-one else may rely on it, 
or copy, or forward all, or any of it, I£ you arc not the person(s) t~ whom this Iktx is addressed, please let us know, 

destroy the fax and any copies. 
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Royal College 
of Nursing 
South West 

Our Rel’; CG/cg/0690/10 
Your Ref: 12053.1 
Date: 09 April 201.0 

Code A 
Nursing & Midwifery Council 
!,evel 1, Ccntrium House 
61 Aldwych 
London WC2B 6I,H 

To:90aO~a4a9579 
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Royal College of Narsing 
3 Capital Court 

Bittern Ro~I 

Sowlon Indusl;tial Estate 

Exeter EX2 7FW 

Chris Green 
RCN Legal Officer ~nd Solicitor 

Telephone 0345 456 7829 (10am - 4pro) 
Fax 01392 357045 

................... .................. 

Deari Code A[ 

"-~e[ii~-fi~i~7-Pi~)-~dings.,.Committee rnce!i._n_g~ 12~t’-I 3th ~p.ril 2010 

I am representin~ Code A ~, and a]so &e other 6 practitioners whose cases are being 
co~sidered at the PPC~-6~fi~’ on 12th-13& April 2010. This le~cr is our formal response to 
the allegations set out in yo~ letter dated 17th March 2010, 

I shall make submissions in respect of each practitioner in a scparate letter. Thcre will 
necessarily be a lot of repetition between these letters, I have prepared a single, indexed 
bundle of documents, for all these cases. I shall refer to) the documents in this bundle, as 
necessary, in my submissions. 

Lethal criteria for starting #roeecdings 

The Committee has the benefit el" the advice by Joharma Cutts QC (pages 352-356) as to the 
legal criteria for staaing proceedings against a practitioner, I have no arguments with this 
advice, but would like to comment as follows: 

The Nurses, Midwives and llealth Visitors (Professional ConducO Rules 1993, Rule 9(1) 
states: 

Commencement of proceedings 
9.. (]) The Preliminary Proceedings. Committee shall consider allegations of 

misconduct and shall subject to any determination under rule 8(3), and where it 
considers that the allegations may lead to removat ffom the register, direct the 
Registrar to send to the practitioner- 

(a) a Notice of Proceeding, nsv 

Royal CoBege of Nutting 
Of the United Kingdom 
20 Cavendisl~ S~u~r= 
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[~lep~u M4 ~ ~O ?409 
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HCN Bi~t e345 ??2 e~00 

I~ety~n 
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P~ Ca~ OBE, PhD, MBA, MOIPD. RGN, RMN 
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Thus, the PPC should start proceedings ’where it considers that the allegations may lead to 
removal from the register ’. 

This is, in essence, a 3 stage test. In my submission, Conm]ittee members should ask 
themselves: 

Is there a real (as opposed to fanciful) prospect o1’ the ["acts of the allegations being 
proved ? 
If proved, would these facts lead to a finding that the practitioner is guilty of 
misconduct’? 
Is there a real prospect that the practitioner will therctbre be removed from the 
register? 

II’ the answer to all thcsc que~tlons is yes, the Committee should start proceedings against the 
practitioner. If the answer to any of these questions is no, the Committee should close the 
case. 

Let, al criteria for ordering [urthcr investigations., 

In the event that the answer to question 1 above is not clear, and there is a real prospect that 
further investigations would be of assistance, then the Committee has the option of ordering 
further investigations (Rule 8(3)(b)). 

I wish to comment that the Gosport cases have continuously been investigaled since the late 
1990s. There have been numerous witness statements, expert reports and inquiries, including 
internal Trust inquiries, a 7 year police inquiry, a GMC inquiry and a long inquest. There is 
also a comprehensive summary of the evidence by the NMC in-house legal team. It is hard to 
imagine that, so many years after the events, any further investigations would now be helpl’u!. 

The nurse’s responsibility ffhen administering~prescribcd medication 

In some of the Gosport cases, the question arises as to whether the nurse should have 
challenged Dr Barton’s prescription, and re:thsed to administer the prescribed medication. 1 
wish to make the following comments on this issue: 

Nurse training includes little pharmacology, and does not include a course in prescribing. 
Nurse prescribers have to do a post-registration course. None of the Gosport nurses was, or is, 
a nurse prescriber. 

In contrast, a doctor has extensive training in pharmacology and prescribing, and practises 
prescribing ever day of his or her working life. 

For this reason, doctors generally are given responsibility for prescribing and nurses generally 
are not. Nurses are expected to administer the drugs prescribed by the doctor. 

Clearly a nurse should challenge a doctor’s prescription, and not administer the prescription, 
if the doctor has manifestly made a mistake - e.g. 



09-~PR-~010 1~:~9 F~m:RCN 01~9~5~0~5 T~:90~0~95~9 

NMC100200-0004 

P.4/8 

If the doctor has prescribed an adu]t dose of medication lbr a child; or 
If the doctor has prescribod a manifestly incorrect dose; or 
If the doctor has prescribed a drug to which the patient is known to be allergic. 

It will also be generally agreed that ira drug is being administered and the patient suffers a 
dangerous side effect, or shows signs or overdose, the nurse should hnmedlately stop the 
drug, and report back to tlae doctor. 

However, a nurse is rarely justified in setting up her clinical judgment against that of the 
doctor, She is not qualified to make clinical judgments about prescribing. As a member of a 
multi-disciplinary team, it is generally the nurse’s duty to trust the care and skill of other 
members o!" the team, not to continuously challenge them. As stated in the UKCC Code of 
Conduct, the nurse should ’work in a collaborative and co-operative manner with health care 
.professionals and others involved in providing care and recognise and respect their 
particular contributions within the care team’(see page 359), 

For the above reasons, I would ask the Committee to be very slow to conclude that a nurse 
who has administered a drug as prescribed is guilty of misconduct, In my submission, this 
will only be the case if the doctor’s misjudgement was so great that it should have been 
obvious to a nurse. In most eases, nurses should not be held responsible for the misjudgement 
of a doctor. 

It is also relevant that Dr Barton, who was responsible tbr all the questioned prescriptions, has 
not been struck off by the GMC. The criteria for starting proceedings against a nurse is that 
’the allegations may lead to removal J~om the register ’. Given that the doctor was not struck 

Off [br prescribing the drug, it would be manifestly disproportionate to strike a nurse off for 
administering the drug as prescribed, 

Response to the allegations 

That you, while employed as Clinical Manager, Daedalus Ward, Gosport War Memorial 

Hospital 

In re,~pect qlPatient A (Alice Wilkie): 

1. Failed to maintain accurate patient records: 
(a)    on 17 August t998, by writing a note suggesting that her daughter, Mrs 

Jackson, had agreed to a syringe driver for Patient A and that active 
treatment was not appropriate; 

(b) on 21 August 1998, wrote in Patient A 4. clinical notes that her Jitmily had 
been present when she died when they had not been; 

2. on 20August 1998, failed to ascertain the level of pain Patient d was in; 
3. on 21 August 1998., failed to monitor Patient A appropriately and keep her family 

informed of her condition; 
4. 
In respect of Patient B (Dulcie Middleton), on dates between 29 May 2001 - 16 May 2001 
[sicl 
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5, .failed to ensure that meals, were provided within her reach and on an occasion on an 
unknown date, without cutlery, 

6. failed to ensure that her alarm be[! was within her reach so that she could call Jbr 
assistance. 

7. failed to era~’ure that Patient B was kept warm; 
8. failed to ensure that Patient B received basic nursing care or was treated with dignity; 

In respect qf Patient C (Stanley Cathy): 

9. between 26-27 April 1999 were negligent in the care provided to Patient C. 

ColTIt~ A iinstructs me as tbllows: 

Due to the passage of time, he has no memory of Alice Wilkie. He notes from the 
medical records on page 285 that, while her daughter was under the impression that 
she was sent to Gosport tbr ’rehabilitation’, Dr Lord (consultant geriatrician) has 
written ’prognosis poor’ and describes her placement at Gosport as for ’continuing 
care’. Sadly, sometimes relatives were given unrealistic hopes when patients were 
sent to Gosport from acute hospitals. 

Not surprisingly, he has no recollection of his conversation with Mrs Jackson, Alice 
Wilkie’s daughter, on 17th August 1998. However, he made a contemporaneous note 
- see page 287. The only reason that he would have made this note is that the 
conversation happened as described. He would have had no possible motive to make 
a false record, 

He does not specifically recall any conversation with Mrs Jackson on 20th August 
1998 about her mother’~ pain. IIe could not always respond instantly to a request 
from a relative, since he had 23 other patients to care lbr, but would always take a 
relative seriously if the relative thought that a patient was in pain. IIe notes that the 
syringe driver was set up at !3:50 (see page 293). This suggests a fairly quick 
response. Assuming that Dr Barton had already written an antielpatory prescription, 
he would still have had to telephone her to confirm that the syringe driver should be 
started. 

tie does not specifically remember Alice Wilkie’s death on 21st At, gust 1998. 
Generally, if a patient deteriorated, the nursing staff would ring the family, However, 
it is very hard to predict the likely time of death with any accuracy, and sometimes 
patients deteriorated very rapidly. By Mrs Jackson’s own account (page 282) she left 
for some food mad a change of clothes and returned ’a short time later’. In the 
circumstances, he might not have had time to ring her, or she might not have been in 
when he rang. 

He would not have misled Alice Wilkie’s relatives as to the time of her death. Nttrses 
are required to maintain professional objectivity at a death bed; for example, they 
will observe shallow breathing and other quite subtle signs of life. Distraught 
relatives are less likely to apprehend the exact time of death. 
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IIe did not make an incorrect note ot’ her death. His note on page 287 actually states 
that her relatives were present when death was con, firmed, not that they were present 
when Alice Wilkie died. 

He remembers Stanley Carby. Mr Cathy was admitted in the afternoon of 26th April 
1999 following a very dense stroke. He was a diabetic, overweight and a smoker, and 
was therefore at very high risk of a recurrence. On the morning of 27th April, 

iobserved that his condition had deteriorated. I-to received care as 
"-~let~re~-m-ts~tine Joice’s records in the nursing notes, page 331-332. Christine 
Joice rang Dr Lord, the consultant, and arranged for Dr Barton to attend, She also 
called in the family. Dr Barton concluded that he had had a second stroke, and spoke 
to the family. In view of’ Mrs Cathy’s concern that her husband was in pain, Dr 
Barton prescribed a syringe driver. Sadly, Stanley Carby died at lpm. Philip Beed 
believes that the nursing care which Stanley Carby received was appropriate. 

He remembers Dulcie Middlcton. She was transferred to Daedalus Ward tbr 
rchabilltation following a severe stroke. As a result of her hemiplegia, she was very 
dependent, requiring a hoist and 2 nurses for all translbrs. She was naturally very 
worried about soiling; staff often tbund themselves hoisting her on and off the 
commode or bed pan repeatedly throughout a shift, sometimes at 30 minutc intervals, 
often with no result. Each transfer was distressing to Mrs Middleton, and time 
consuming. 

Staff were aware that Mrs Middleton needed help at meal times, and would feed her 
as necessary, i--"d~i~-~ ...... i remembers feeding her himself on several occasions. 
However, even wfffi mu~’fi support and encouragement, she would only eat minimal 
quantities of tbod. There were several patients who needed to be red. If Mrs 
Middleton was reluctant to eat, it was reasonable for staff to leave her tbod for a 
while, go to feed another patient, and return later to try to persuade Mrs Middleton to 
eat some more. 

IIer daughter, Mrs Bulbeck, was naturally very concerned about her mother. She 
would ask to speak to a nurse every lime she visited, and to the consulttmt after every 
round. She would keep a nurse in conversation tbr 30 minutes to an hour, and would 
ask different nurses the same questions, perhaps hoping for different answers. Sadly, 
she had difficulty accepting how gravely ill her mother was. She never made a 
complaint while her mother was on the ward. 

On a date in August 2001, Mrs Middleton became acutely ill with gastro-intestinal 
bleeding. She was transferred to Queen Alexandra Hospital. She subsequently died. 

The period of Mrs Middleton’s "admission was a period of severe staff shortages on 
Daedalus Ward.i Code A isubmitted 4 risk event forms during this period, drawing 
attention to the ’i~i~l~g i~-ii~~g’by low staffing (see Tab 3 ol" the Respondents’ Bundle 
of Documents). On occasions, staff worked shifts with no break, or worked day and 
night shifts consecutively. 

l:ollowing Mrs Bulbeck’s complaint in June 2002, the NMC asked the Trust to 

mvest~gate.L__..C_o_..d_._e_.~__j willingly co-operated with this investigation. The notes of 
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his meeting with Jane Williams are at Tab 2 of the Respondents’ Bundle of 
Documents. He realised that there had been a breakdown in commanicatlon between 
the ward and Mrs Bulbeck, and was eager to learn any lessons that could be learned 
from this experience, as the notes show. The Tr~st investigation did not result in any 
disciplinary action. 

For the reasons given above, he denies all the allegations against him. 

With regard to Allegations 4-7, he would add that there might have been occasions 
when Mrs Middleton’s care was poor. However, there arc other possible explanations 
for what Mrs Bulbeck observed, For example, if food was left on her table, this 
might have been because she had refused Ibod, and the carer intended to return later 
to try again. If the call bell was out of her reach on one occasion, she might have 
dropped it. If her blmtket was on the floor, she might have moved such as to cause it 
to [hll off. 

As a Ward Manager, his duty was to investigate any complaint made of poor care by 
his staff; and he always did so. Ilowever, Mrs Bulbeck’s complaints were all 
undated, and received long after Mrs Middleton had left the ward. In the 
circumstances, it was not possible to investigate the specific complaints by linding 
out who was on duty on the days in question and questioning them. Ile could only try 
to lcam general lessons from the apparent breakdown in communication with the 
patient’s daughter. 

Submissions 

With regard to Allegation !(a), I submit that this allegation could not be proved to the 
required standard.’ .......................... ~ Cone A ~ would have had no incentive to make a false record of a 
eonvcrsation+ It [s much more probable that Mrs Jackson had a poor recollection of the 
conversation, since she was naturally distressed and, naturally, did not make a 
contemporaneous note. 

Allegation l(b) is clearly false, since the note on page 287 states that relatives were present 
when death was confirmed, not when death took place. 

With regard to Allegation 2, it might have been Mrs Jackson’s subjective hnpression that 
.............................. i .                                 ,       ¯    ¯ ,         ¯                                       .      . 

Coda A .thd not assess Mrs Wflk~e s pare. However, the objective record shows that he 
L-,,~.--~-,.,~,-.r~rescribcd pain relief at l:50pm. This suggests that i(~d-~-~] acted fairly 
promptly on Mrs Jackson’s concerns. I-te would have had to disc~ss-~cs-~t~tion with Dr 
Barton belbre starting a syringe driver. (One clear lesson from this case is that a nurse should 
not bc too hasty to administer opiates,) 

With regard to Allegation 3, Mrs Jackson’s distress at not being present during the last hour or 
so of her mother’s life is very understandable. IIowever, a nurse cannot be expected to predict 
with complete accuracy the exact time when a patient will die. To have prevented Mrs 
Jackson from leaving for ’some Jood and a change of clothes’ could hardly have been 
justifie& By her own account, Mrs Jackson returned ’in a short while ’, and it is unlikely that 
she could have been contacted by phone while travelling, 
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With regard to Allegations 4-7, none of these allegations are against i--i~)-~i-~-~-~ersonatly. 
They are allegations of poor care on the ward. I ask the Committd~-~.g et3i~-gi-dar that Mrs 
Bulbeck’s observations do not necessarily indicate poor care, It is not always the .fault of staff 
if the call bell is out of reach. A caret might be justified in leaving food for a period if a 
patient is very reluctant to eat -it is never appropriate to try to force food down a patient, and 
rarely appropriate simply to give up. Coming back later is a strategy often employed by care 
staff. As Ward Manager,[~iiiii~.c_-?~{i~i~i~]had a responsibility to investigate may complaints- 
however, these complaints were not made until long after the events. 

Since none of the complaints are against him personally, [ suggest that he could not be 
considered guilty of misconduct in respect of Allegations 4-7. 

With regard to Allegation 8, there is no specific allegation againsti--i~~i-~-~--iin respect of 
the care o1’ Stanley Carby, and the evidence shows no basis tbr s~)-iii~-ffi~iVh-~) is guilty or’ 

misconduct, He wa.s_.__n_0_L[.e__sponslble for, setting up the syringe driver. This was set up by 
)dI Code A ~ee pages 329 and 330). 

For the above reasons, 1 submit that there is no prospect of any ot" the allegations against 
i--i~~l-~-~---ibeing proved. This is also the advice of the NMC in-house legal team, as 
L-s~mmaa’~st~a-in paragraphs 75-78 of their report (regarding Alice Wilkie), paragraphs 63-65 

(regarding Duleic Middleton) and paragraphs 56-57 (regarding Stanley Carby). 

I rel;er the Committee to i Code A icy at Tab 6 of the Respondents’ Brindle of 
Documents, and to the rcf~¢,~..,~,~.~-.,,,.-.~,-,,.o-.?. Hc has been a registered nurse since 1984, 26 
years, t-Ie has impressive post registration qualifications, including a Diploma in Professional 

Studi~s in Nursing and a Degree in Health Care Studies. I-1~ has never faced any disciplinary 
proceedings or capability proceedings. He achieved great distinction as a specialist 
ophthalmic nurse, becoming a ’Lecturer Practitioner’ in ophthalmic nursing in 1992. In 1997, 
he had a change of direction., and took up the post of Clinical Manager on Daedalus Ward, 

specia]ising in stroke rehabilitation and care of thg elderly. He is now working in the 
community in the Multi-Disciplinary Response Team, providing care to people at home, as an 
alternative to hospital admission. His references show that he is highly valued in this post, 

In my submission, there is no question of now removing Philip Beed from the register, on the 
basis of these allegations. I respectfully ask the Committee to close this case. 

Yours sincerely 

RCN Legal Services_.. 


