


Law:for. Doctors: principles and practicalities

Homicide

Homicide is  the unlawful k1111ng of a human being, 1dent1ﬁed n the context
of infants as a life independent from the mother. Murder and manslaughter
are both homicide, distinguished by the the state of mind of the defendant
and the perceived culpability so determined. it

The cause of death must be attributable to the unlawful act,-as a matter
of fact and of law. Causation in fact is determined by the ‘but for’ test —
but for the act in question, would the victim have died? Causation in law
requires exploration of the closeness of the link between -the act and the
death. Was the act a substantial and operating factor? An example helps to
explain this concept — a victim is knocked unconscious and left on the
shore where he drowns when the tide comes in. The factual cause of death
is- drowning: the cause in law is the act of the defendant. Undue vulner-
ability of the victim (the ‘eggshell skull’ rule) does not exonerate the
perpetrator. ‘

The importance of the distinction between causation in fact and in law is
apparent when considering the role of medical interventions. Thus two
assailants, each convicted of murder, appealed on the grounds that a subse-
quent medical “decision to withdraw mechanical ventilation caused the
deaths'. Both appeals failed. Even clinical negligence as an 1nterven1ng
event will not necessarily displace responsibility for an unlawful death (eg
murder)?. Similarly, when considering an application for a declaration that
withdrawal of mechanical ventilation from- a patient with exceptionally
severe Guillain-Barre syndrome would not be unlawful?, a New Zealand
court accepted that the cause of death would be the disease and not the act
of withdrawal, provided the decision ito withdraw ventilation had: been
made in accordance with good medical practice. Thus the propriety of the
medical act which intervenes between initiating event or illness and the
fatal outcome is to be taken into consideration when considering the legal
cause of death, as well as the magmtude of the contribution ‘of each
element to the death. o » '

Intention to kill or to cause serious znjury is a prerequ1s1te for 2 a convic-
tion of murder. Primary or specific. purpose intent exi hen a person sets
out to secure ‘an objective by whatever means lie within his: power.
Secondary intent (also known as indirect or fores ntent) is a pre-
sumption: a man is presumed to intend the consequv ces of his act if the
outcome is a virtual certainty and he is aware, when _ctmg, that this is so.
Evidence must be adduced in each case to satisfy the jury to the requisite
standard that these conditions were, in fact; fulfilled. An important distinc-
tion must be drawn between intention and motive. Intention refers to what
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the actor seeks to achieve; motive is the reason for acting. A benevolent
motive does not displace a criminal conviction for murder if the intention
to kill is made out at trial*. .

Voluntary manslaughter is the likely verdict if a defendant is found guilty
of causing death and of having the intention to kill but has successfully
pleaded one of a number of defences, usually provocation or diminished
responsibility. The significance lies in the sentence. Murder carries a manda-
tory life sentence whereas sentencing for manslaughter is at the discretion of
the judge. -

Involuntary manslaughter is a verdict which follows a finding that the
defendant caused the death, but without any intention to kill or cause serious
injury. It includes death occurring as the result of an unlawful act or, most
common in the context of medical manslaughter, as a consequence of what
has variously been described as ‘recklessness’ or ‘gross negligence’. The
discussion here is restricted to gross negligence in the discharge of profes-
sional responsibilities.

Manslaughter by gross negligence

It is arguable that deaths arising as a result of medical treatment can be
distinguished from the usual case of homicide because it is the defendant’s
professional obligations which require him to deal with a pre-existing
danger which ‘is not of his own making. This philosophy lay behind the
original definition of gross (ie criminal) negligence® which required

pthe existence of a duty of care

p  breach of the duty

» death occurring as a consequence of the breach of duty
b

negligence which went beyond a mere ‘matter of compensation between
the parties. : :

The first three elements of this test are identical to those set out in chapter
2-as the basis-for-a civil claim in negligence. The fourth is the dimension
which adds criminality — showing ‘such disregard for the safety of others
amounted to a crime against the State and was deserving of punishment.
After some years when ‘gross negligence’ was regarded by the:courts as
synonymous with recklessness, the importance  of specific criteria for a
finding of gross negligence in the discharge of professional responsibilities
was re-emphasised by the Court of Appeal in the course of three appeals,
heard simultaneously, against convictions for manslaughter by  an
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electrician; two Jumor doctors, and a locum anaesthetist’. Tw
appeals succeeded but the third did not. The third appellan 'appealed
unsuccessfully, to the House of Lords’ when the criteria for a ﬁndlng of
involuntary manslaughter by breach of duty suggested by the Court )
Appeal were confirmed as .

I ;the,ex1stence of a duty

B breach of the duty causing death

B gross-_hegligehce which the jury considered justified a criminal conviction.

The third of these is the only one which differs in termihology, if not in
meaning, from the original definition of ‘gross negligence’. A jury is
entitled to make a finding of gross negligence if evidence is adduced to
show that the defendant '
B was indifferent to an obvious risk of injury to health

» had actual foresight of the risk but determined névertheless to run it

B appreciatéd the risk and intended to avoid it but displayed such a hi
degree of negligence in the attempted avoidance as the jury cons1dered
JllStlﬁed conviction

p displayed inattention or fallure to advert to a serious risk which went
beyond ‘mere inadvertence’ in respect of an obvious and important matter
which the defendant’s duty demanded he should address.

Given these d1rect10ns it is the jury which decides whether the evidence
suffices to fulfil one or more of the criteria and, if so, whether the charge
of gross neghgence has been made out.

Crlmlnal liability for end of-life deC|S|ons

The conviction of a carmg doctor for attempted murde’ OllOWed shortly
by a House of Lords: decision that it would not be. unlawful to withdraw
artificial nutrition and hydrauon from a patlent in_persistent vegetative
state?, led to the setting up of a House of Lords nittee? to consider the
ethical, legal and clinical 1mphcat10ns bf: end -of life ';_de<31510n~mak1ng The
recommendations of the Committee were conservatl i :

p  the law should not be changed to permit active euthanas1a

» the right of competent patients to refuse medical treatment was strongly
endorsed
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R v Portsmouth Hospital NHS Trust [1999] Lloyd’s Rep Med 367.

Seriously: disabled 12-year-old given morphine against wishes of mother and a non-consensual
DNR. ‘order: was- written. Violence followed between staff and family: Application for Ttidicial
Review: of ‘the Trust’s decision failed. Court of Appeal held it was inappropridte-for court to
declare- what a hospital should or. should :not do as a matter of law. Individual cases of conflict
should be:resolved at the time by:referral to' Family Division of the High Court for declaration of
child’s best interests; or-application under s8 Children’s Act 1989, or make:child a ward.of court.
R v Bourne [1939] 1. KB 687.

Criminal prosecutlon for procuring a miscarriage. Not unlawful if ‘done in good :faith for sole
purpose ‘of :preserving the life of the mother — interpreted -to include adverse:consequences: to
physical health short of death;
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