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250 CRIMINAL TAW

Thus, where a person dies as the result of a felonious opera-
on performed by the accused, it is murder if the necused must
as noreasonable man have contemplated that death or grievous
bodily ham hikely 1o cause death was likely to result, but man-
slaughter if he could not as a reasonable man have contemplated
cither of these consequenees (u).
(3) 1 aoman kills an oflicer of justice, cither civil or eriminal,
i the legal exceution of his duty, or uny person acting in aid of
him, or any private person lawfully acting as an officer of justice,
three points must be considered in determining whether the
offence is murder: *the Jegality of the deceased’s authority,
the legality of the manner in which he exccuted it, and the
defendant’s knowledge of that authority; for if an officer is killed
in attempting to execule a writ . . . against a wrong person
or if a private person interferes and acts in a case where
he has no anthority by law to do so; or if the defendant had no
knowledge of the oficer’s business, or if the intention with which
a private person interferes, and the officer or private person is
resisted and killed, the killing will be manslaughter only ** (w).
The killing will, moreover, he murder only if violence is used
to prevent arrest or effeet an escape or a rescue, not if it occurs
necidentally in the course of a struggle with the officer or private
person ().

D. Manslaughter.—The oftence of manslaughter includes all
felonious homicide not amounting to murder. 1t may be divided
into three classes:

(1) Where the death is the unintended vesult of an unlawful
act not mmounting to a felony. )

& (2) Where the death is caused by eriminal n(‘gligen(.'e/
(:3) Where the death is oceasioned under provocation,
Infanticide is also punishable as manslaughter ().

(1) The first class of manslavghter includes cases where the
death was the result of an aet which is in itself unlawtul, ¢.g.,

Qo By Whatmarsh, 620, POTL Reove Lumley, 22 Cox 635, So also,
where A feloniously fired at B in civeumstances which would have made the
killing of B manslaughter, but by aceident killed €, whow he did not intend
to bt at all, it wias held only manslaughter: By, Gross, 23 Cox 455,

trr) Neeho SRl

(oy hid.
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CPS001664-0003

-~

HOMICIDE 951

any assault or unlawful exercise of force so thal there iw an
abscnce of crcuse, but where death or serious bodily harm was
not actually or presmnptively intended so that there was an
absence of malice. Fxmmnple:

(i) A schoolinaster beats a boy so linmoderately that he dies.
Thix ix at least manslwghter, and might be muorder if
bhe acts of the prisoner were such as according to
comion knowledge would eause death or grievous bodily
harm (z).

(1)) A mother attempts to correet o child with a stiall piece
of iron, but accidentally hits and kills another child.
“If a blow is aimed at an individual unlawfully —and
this was undoubledly unlawful, as an improper mode
of correction—and strikes another and kills himn, it is
manslaughter . . . and if the child at whom the blow
was aimed had been struck and had died it would have
been manslaughter » (a).

(iif) A kills B in a prize fight. A blow struck in a prize fight
is an assault; A therefore is guilty of manslaughter (b).

(iv) A was a sherift’s officer in possession of goods taken in
execution. 13 and C, the owners of the goods, with the
intent of getting A out of possession, made him drunk
and then forced him into a eab and drove him about
for two hours. As a conscquence of the drink and
shaking in the cab, A died. Held, B and € were guilty
of manslaughter (c).

(v) A uscs illegal violence in o foothall miteh and enuses
the death of B. A is guilly of wmanslaughter. and the
fact that the act causing death was permitted by the
rules of the gume is no defence (d).

(2) Negligence.—Deuath caused by negligence is wanshughter
when the circumstances were sueh that the accused person wis
under a duty of taking care to prevent en avoid causing harm (c).

and he has heen guilty, not merely of an error in pedament, bt

(z) B. v. Hopley, 2 I°. & I 202: ~ee also I v, Cheeseman. 70, & P54,
@ R.v. Conner, T C. & P. 438,

(b) Hee Roov. Coney . 8 Q. B Dossu: 51 0.0 M. C. 6.

(¢} R. v. Packard, 1 €. & M. 246,

(d) R. v. Bradshaw, 11 (ox 83,

(&) R. v. Shepherd, 1., & C. 117 3t L. J AL ¢, 102,
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252 CRIMINAL LAW

of such negligence as constitutes eriminnl miseonduct deserving
of punishment (f}. *‘ Simple lack of care such as will constitute
civil liability is not enough: for purposes of the eriminal law
there are degrees of negligence: and a very high degree of
negligence is required before the felony [of manslaughter] is
established ” (g).

Tt must be noted that the same act may constitute murder
or manslaughter, according to the cireumstances and the state
of mind or knowledge of the party. Thus, A exposes and deserts
her child, which dies as a result of the exposure; the offence is
murder if she left the child *in such a siluation that to all
reasonable apprchension she must lhave been aware the child
must die ", but manslaughter if ** therc were circumstances that
would male it likely that the child would be found by someone
else and its life preserved ”” (h). So also in the case of R. v.
Packard (i) the offence would have been murder if ** the prisoners
knew that the liquors were likely to cause death’’. The differ-
ence between malice and negligence is that in the first case the
consequences were or must be presnmed to have been contem-
plated, and therefore intended; in the second case, the con-
requences were presumably not contemplated, and the mens rea
consists in the indifference Lo the probability of hiarm.

Manslaughter by negligence may occur in many classes of
cases, of which the following are important instances—

(i) Whenever a person holds himselt out as and aets in tho
capacity of a medical man or in any similar capacity which
requires speecial skill or care, he is bound to have competent
skill and to exercise proper care, and if his patient dics, as u
result of his eriminal negligence arising from gross lack of skill or
lack of cave, he is guilty of manslaughter (k).

So also when a person is in charge of any ship, train, enginc
or machinery, it is manslaughter if death vesults from any
eriminal miseonduet on his part due to incompetence or negli-
aence (1.

(fy R.v. Bateman, 19 Cr, App. K. 8; Aundrewrs v, Director of Public Prosc-
cutions. {19371 A. C., at p. 583: 106 I.. J. K. . 376,

() LHOBT] AL O, at p. 583. ’

(hy K. v, Walters, L C. & M. 164,

(1) 1 C. & M. 236.

(k) B.v. Williamson, 3 C. & P. 365; B. v. Bateman (ubi supra).

() R.ov. Haines, 2 Q. & K. 868: R. v. Lowe, 3 . & K. 193; R. v. Elliott,
16 Cox C. C. TI0.
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(ii) Whenever any person does an act which without ‘ordinary
precautions is or may be dangerous to human life he is hound
to employ reasonable precautions in doing it (m). Accordingly,
if death results from his criminal misconduct in failing to take
precautions he is guilty of manslaughter. Thus—

(o) A, B, and C, withont taking any precautions to avoid
danger, practise rifle shooting in a field near roads and houses
with a rifle which carries a mile. .\ shot fired by one of themn
kills a boy in a garden 400 yards distant—A, B, and C may all
be found guilty of manslaughter (n).

(B) A turns out a horse which he knows to be vicious on u
common across which are much frequented public footpaths.
The horse kicks and kills a child on or near one of these paths.
A may be found guilty of manslaughter (o).

(y) A, a near-sighted man, drives a horse and cart at night at
an excessive speed, without having proper control of his horse,
and thereby causes the death of B, a foot-passenger. A may be
found guilty of manslaughter (p). And he may he found guilty
although he may have repeatedly called to B to get out of the
way if, from the rapidity of the driving or any other cause, e.g.,
intoxication, deafness, or any physical infirmity, B eould not
get out of the way in time (). Nor is it any defence that B was
negligent and that his- negligence contributed to his death (7).

By s. 3% of the Road Traffic Act, 193%, a person who ‘is
indicted for manslaughier in connection with the driving of a
motor car may be found guilty of reckless or dangerous driving
which, under s. 11 of the Road Traffic Act, 1980, is an offence
punishable by fine and imprisonment. In Andrews v. Dircctor
of Public Prosecutions (s) the appellant was convicted of man-
slaughter by the dangerous driving of a motor car. At the trial
the Judge told the jury (1) that, if they thought that the appellant
drove recklessly or dangerously but that the death of the person
killed was not due to this, they might convict him of dangerous
driving, but that (2) if they thought that the death was due

(m) R. v. Salmon, 6 Q. B. D., at p. 83.

(n) R. v. Salmon, 6 Q. B. D. 79. See also R. v. Ioberts, 28 Cr. App. R.
102 (manslaughter through the dangerous handling of a rifle),

(0) R. v. Dant, I.. & C. 567.

(p) R. v. Grout, 6 C. & P. 269.

(q) B. v. Walker, 1 C. & . 320.

() R. v. Swindall, 2 C. & K. 280; I. v. Longbottom, 3 Cox 439.

(s) [1987] A. C. 576; 106 I.. J. K. B. 370. .
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246 Chap. 11.— Homicide

(1) An intention to do an unlawful act, or unlawfully to O to act!4, being v

grossly negligent whether any personal injury, however slight, be caused.

(2) An intention to do any act, or to omit to act where there is a duty to do so,
being grossly negligent whether death (or at least grievous bodily harm)
be caused.

(3) An intention to do any act, being reckless whether any personal injury be
caused.

(4) An intention to escape from lawful arrest.

Categories (1) and (2) are firmly established; categories (3) and (4) are, as will
appear, based on rather slender authority.

X .In'tention to do an unlawful act, being grossly negligent as to personal
injury

(1) Constructive Manslaughter.—Coke laid it down that an intention to commit
any unlawful act was a sufficient mens rea for murder?® so that if D shot at P’s hen
with intent to kill it and accidentally killed P, this was murder, “for the act was
unlawful”. This savage doctrine was criticised by HorT, C.J.,2% and by the time
Foster wrote his Crown Law," it appears to have been modified by the proviso
that the unlawful act must be a felony. Thus, if D shot at the hen intending to
steal it, the killing of P was murder;

“but if it was done wantonly and without that intention it will be barely

manslaughter.”
This was the doctrine of constructive murder which survived until the Homicide
Act 1957. From Foster’s time there existed a twin doctrine of constructive man-
slaughter; that any death caused while in the course of committing an unlawful
act, other than a felony, was manslaughter. An act was unlawful for this purpose
even if it was only a tort, so that the only mens rea which needed to be proved was
an intention to commit the tort.

Thus, in Fenton'® D threw stones down a mine and broke some scaffolding
with the result that a corf being lowered into the mine overturned and P was
killed. ‘Tinpat, C.J., told the jury that D’s act was a trespass and the only
question was whether it caused P’s death.

Ij:ven in the nineteenth century, this doctrine was not accepted without reser-
vation by the judges. A notable refusal to follow it is the direction of FIELD, J.,
in Franklin.'® D, while walking on Brighton pier

“took up a good sized box from the refreshment stall on the pier and threw
it into the sea.”
"The box struck P and killed him. The prosecution urged that, quite apart from

the question of negligence, it was sufficient to show that the death was caused by
an unlawful act—the tort against the refreshment stallkeeper; and relied on

1 But in Lowe (below, p. 247) it was held, distinguishing unlawful acts, that an unlawful
omission causing death was not manslaughter.

1% 3 Inst. 56. See Turner, M.A.C.L., 195 at 212 et seq. for a discussion of the historical
development.

¢ Keat (16g7), Comb, 406 at p. 409.

17 (1762)—see p. 258.

18 (1830), 1 Lew 179.

19 (18817). 15 Cox C.C. 161.

L ¢
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Fenton. FIELD, ,. (with whom MATHEW, J., agreed) held that the case must go
to the jury “on the broad ground of negligence”. Expressing his abhorrence of
constructive crime, the judge asserted that
“the mere fact of a civil wrong committed by one person against another ought
not to be used as an incident which is a necessary step in a criminal case.”’%°

One nisi prius ruling, however, could not undermine so well-established a
doctrine; and in 1899 it was held in Senfor! that, if D was guilty of the statutory
offence? of wilfully neglecting a child in a manner likely to cause injury to its
health and the child died because of the wilful neglect, that was manslaughter. It
was no answer that D was an affectionate parent and acted as he did from
religious motives.? On essentially similar facts, in Lowe,! the Court of Appeal
declined to follow Senior, holding it inconsistent with Andrews® which applies
to “every case of manslaughter by neglect.”” Andrews was held to require
“recklessness”’, whereas D was guilty of “wilful neglect” because he deliberately
omitted to call a doctor, even if he neither foresaw, nor even ought to have fore-
seen, the possible consequences. The decision does not affect the law as to killing
by an unlawful act, as distinct from an omission: and it appears to have been
decided as if it fell within the following paragraph, “neglect’” being wrongly
equated with “negligence.”

(2) Acts which are “unlawful” only because negligently performed.—It follows
from the well-established rule® that negligence sufficient to found civil lability
is not necessarily enough for criminal guilt, that death caused in the course of
committing the tort of negligence is not necessarily manslaughter. But the
limitation goes further than this: there are degrees of negligence which are
criminally punishable which are yet not sufficient to found a charge of man-
slaughter. If, then, the unlawfulness, whether civil or criminal, of the act
arises solely from the negligent manner in which it is performed, death caused
by the act will not necessarily be manslaughter. This follows from the decision
of the House of Lords in Andrews v. Director of Public Prosecutions.®

In that case DU PARCQ, J., told the jury that if D killed P in the course of com-
mitting an offence against s. 11 of the Road Traffic Act 1930 he was guilty of
manslaughter. Lord ATKIN (who clearly regarded dangerous driving as a
crime of negligence)? said that, if the summing up had rested there, there would
have been misdirection:

“There can be no doubt that this section covers driving with such a high
degree of negligence as that, if death were caused, the offender would have
committed manslaughter. But the converse is not true, and it is perfectly
possible that a man may drive at a speed or in a manner dangerous to the
public, and cause death, and yet not be guilty of manslaughter.”®

This case has been accepted in some quarters® as destroying the doctrine of
constructive manslaughter. It is, unfortunately, by no means certain that it

20 Ibid., at p. 165.

! [1899] 1 Q.B. 823.(C.C.R.)

1 See now Children and Young Persons Act 1933, 8. 1 (1).

2 The court added obiter that they thought this a case in which “an indictment for
gross and culpable neglect could be supported at common law.”

4 [1973] 1 All E.R. 805.

5 Below, pp. 252-256.

¢ [1937] A.C. 576; [1937] 2 All E.R. 552.

7 See above, p. 74; below, p. 371.

¢ [1937] A.C. at p. 584; [1937] 2 All E.R. at pp. 556, 557.

? Stephen’s Digest at 222; Russell at 591 et seq.

4
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goes so far, Lord ATKIN expressly distinguished!? between acts which are un-
lawful because of the negligent manner in which they are performed and acts
which are unlawful for some other reason:

g “There is an obvious difference in the law of manslaughter between doing

an unlawful act and doing a lawful act with a degree of carelessness which the
legislature makes criminal.”

His Lordship’s next sentence implies that killing in the course of unlawful
acts generally #s manslaughter:

“If it were otherwise a man who killed another while driving without due
care and attention would ex necessitate commit manslaughter.”

This passage has been severely criticised!! and it is certainly unhappily
phrased. “... doing a lawful act with a degree of carelessness which the
legislature makes criminal” is a contradiction in terms, for the act so done is
plainly not a lawful act. But the distinction evidently intended, viz., between
acts which are unlawful because of negligent performance and acts which are
unlawful for some other reason, is at least intelligible and, in view of the
established distinction between civil and criminal negligence, a necessary
limitation.

(3) Modern Developments.—The doctrine has been further qualified by
Church'* where the Court of Criminal Appeal held that it is wrong to direct a
jury that to cause death by any unlawful act in relation to a human being is
necessarily manslaughter.

“For such a verdict inexorably to follow, the unlawful act must be such as
/ all sober and reasonable people would inevitably recognise must subject the
other person to, at least, the risk of some harm resulting therefrom, albeit ¢
not serious harm.””!?

Whether an act is unlawful or not depends on the intention with which it is
done.’ So there is a subjective element. But the question whether “all sober
and reasonable people”—not the accused—would recognise, is objective. It
was argued in Lipman'® that the effect of section 8 of the Criminal Justice Act
1967 was to turn this second, objective, element into a subjective one so that,
henceforth, it must be proved that the accused foresaw the risk of some harm.
This argument was rejected:

‘¢

.. the flaw lies in the assumption that Church introduced a new element

of intent or foreseeability into this type of manslaughter... The develop-
ment relates to the type of act from which a charge of manslaughter may
result, not in the intention (real or assumed) of the prisoner . . ,”’1®

This is in accordance with the view of section 8 expounded abovel” (though
inconsistent with the Court’s application of the section to murder!8), The

19 [1937] A.C. at p. 585; [1937] 2 All E.R. at p. 557.

11 Turner, M.A.C.L. at 238.

12{1966] 1 Q.B. 59; [1965] 2 All E.R. 72. See also Creamer, [1966] 1 Q.B. 72 at p. 82;
[1965] 3 All E.R. 257 at p. 262: “A man is guilty of involuntary manslaughter when he
intends an unlawful act and one likely to do harm 10 the person and death results which
was neither foreseen nor intended.”

13 At p. 70

14 See Lamb, [1967] 2 Q.B. 981; [1967] 2 All E.R. 1282 below, p. 251.

:: [1970] 1 Q.B. 152, above, p. 37.
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imprisonment, it seems unimportant as a practical matter whether it amounts to
the further offence of manslaughter. Perhaps, however, some significance is
attached to fixing D with criminal responsibility for the death. At all events,
prosecutions for manslaughter in such cases have been brought in the past and
may continue in the future. There is no doubt that D intends to do an unlawful
act where the facts show that he is guilty of an offence under s. 58 of the Offences
against the Person Act. The question now is whether any reasonable man would
have foreseen the risk of some harm resulting. Clearly there is if the operation &

as conducted negligently; but suppose that D took all proper care and per-
formed the operation with skill. Could he argue that he reasonably expected
benefit and not harm to result to the woman from the operation? Probably not.
The physical act done to the woman, being forbidden by law and being an act
to which she cannot lawfully consent, seems necessarily to amount to “‘harm”
for legal purposes. Thus it seems probable that death caused in the course of
attempting to procure an illegal abortion will continue necessarily to amount to
manslaughter. :

/2 Killing by Gross Negligence ' 4

The question here is whether an act causing death which is not otherwise
unlawful can amount to manslaughter because of the grossly negligent manner
in which it was committed. Whether gross negligence is, and whether it ought
to be, a ground of liability for manslaughter, are both matters on which opinions
differ. Whether negligence should be a ground of liability has been discussed
above.’® Whether it does ground liability for manslaughter requires considera-
tion here. It is well settled that the ordinary negligence which will suffice for
civil liability is not enough and the argument of some writers that degrees of
negligence do not exist, if accepted, would render further discussion pointless.
This argument, however, as has been seen, ® depends on the notion that negli-
gence is a state of mind; whereas, in law, it would seem that negligence is conduct
which fails to measure up to a required standard; and it is quite clear that there
are degrees of such failure.

(1) Is negligence a ground of liability ?~—To answer this question the cases relied
upon?? as authority for the proposition that negligence does not ground liability
for manslaughter must be examined.

A much-cited case is that of Finney.2! D, an attendant at a lunatic asylum,
told P, a lunatic whom he had bathed, to get out of the bath. P was able to
understand what was said to him, but he did not, on this occasion, do as he was
; told. D’s attention was distracted by a question from the attendant at the next
U bath; he put his hand on the hot tap in mistake for the cold one and projected a
o stream of scalding water over P and killed him. LusH, J., told the jury:22

18

1% Ahove, p. 61.
* 2 By Turner in M.A.C.L. 216; and see Russell, Vol. 1, 43 et seq., 592 et seq., Kenny,
Outlines, 183; Hall, General Principles, 122 et seq.
21 (1874), 12 Cox C.C. 625.
22 Ibid., at p. 626.
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charge, rejected the test of “‘reckless disregard for life”" - “re appropriate to
murder:

/ ... a more satisfactory way of indicating to a jury the high degree of
negligence necessary . . . is to relate it to the risk or likelihood of substantial
personal injury resulting from it . . ¢
. . any reasonable driver, endowed with ordinary road sense and in full
possession of his faculties, would realise, if he thought at all, that by driving in
the manner which occasioned the fatality he was, without lawful excuse,
incurring in a high degree, the risk of causing substantial personal injury to
others, the crime of manslaughter appears to be clearly established.”

In Lamb,® which is discussed above, the Court of Appeal said, obiter,

“. .. it would, of course, have been fully open to a jury, if properly directed,

to find the accused guilty, because they considered his view as to there being
no danger was formed in a criminally negligent way.”
Thus, D might have been guilty although he had no foresight of any injury
whatsoever and though he had no intention of doing anything unlawful.

(i) The definition of “‘gross negligence”.—Matters of degree always present
difficulties of definition, and “gross negligence” is no exception. The best-
known attempt is that of Lord HEwART in Bateman :1°

“Inexplaining to juries the test which they should apply to determine whether
the negligence, in the particular case, amourited or did not amount to a crime,
Jjudges have used many epithets such as ‘culpable’, ‘criminal’, ‘gross’, ‘wicked’,
‘clear’, ‘complete’. But whatever epithet be used and whether an epithet be
used or not, in order to establish criminal liability the facts must be such that,
in the opinion of the jury, the negligence of the accused went beyond a mere
matter of compensation between subjects and showed such disregard for the
life and safety of others as to amount to a crime against the State and conduct
deserving of punishment.”

This passage has been criticised!! on the grounds that (i) it is circular in that
it tells the jury to convict if they think that D is guilty of a crime and (i) it leaves
a question of law to the jury. These criticisms are well founded; yet, if we are to
have a crime based on a certain degree of negligence, no other test is possible—
the jury must say whether the negligence is bad enough to attract criminal lia-
bility. 'The ““Bateman test” has the virtue that it draws attention to the fact that
there exists civil liability for less degrees of negligence and that criminal liability
should be reserved for gross aberrations.

Bateman received general approval from Lord ATKIN in Andrews, though he
noted its circular nature!? and it seems to be accepted as an authoritative state-
ment,

(iii) IWhat consequence must be foreseeable ?—Negligence does not exist in the
abstract. It must be negligence as to some particular consequence; that is, it
must appear that a reasonable man in the position of D would have forescen a
particular kind of consequence as likely to occur from the conduct in question.
Williams suggests that the negligence required for manslaughter is negligence as
to death and not as an injury short of death. If negligence as to any degree of

® [1967] 2 Q.B. 981 at p. 980; [1967] 2 All E.R. 1282 at p. 1283, above, p. 251.

1% (1925), 19 Cr. App. Rep. 8 at p. 11.

11 By Turner, ™ *.C.L. 211; Russell, 592-594; Turner, M.A.C.L. 210, 211,

11119371 A.C. . . 583; [1937] 2 All E.R. at p. 556; and see the Court of Criminal
Appeal, [1937] W.N. 6g. :
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injury would su..uce, then this head of manslaughter would swallow the head
first considered, and it would be irrelevant whether the act was"unlawful (apart
from negligence) or not. The very fact that the “unlawful act” doctrine exists
suggests that negligence as to some greater degree of harm is necessary to c.stab-
lish liability for manslaughter by gross negligence. Williams’s example is:

« i into P; P falls against Q who is secretly
carrl)?int;)gye)%;r)?(s):i\f']ees%l;%lilnf’eisbﬁlrgvl\); up. This is not rﬁanslaughter in D for his
negligence was only as to the bumping.”3 .

D has done an unlawful act to P—a negligent battery is a tort—but he did not
intend to do an unlawful act so as to attract the operatjon (.)f.the unlawful act
doctrine. While it seems to be clear that an intentional slight injury to the person
entails liability for manslaughter!4 if death results, and‘ a re(.:kle:ss injury may do
50,15 it would surely be going too far to extend this principle to negligent
injuries. A negligent injury should be enough only where death (or, at the very
least, grievous bodily harm) was foreseeable.!®

3 Intention to do any Act, being Reckless whether any Personal
Injury be Caused

According to SaLMON, L.J. in Gray v. Barr:—"?

“To do a lawful act which injures another with a reckless disregard whether
or not it injures another is also manslaughter.”

Ascending a narrow staircase carrying a loaded gun with th(? safety catch off,
and using it to threaten, as D was, looks like an assau}t; ) t'hlS may have been
obiter; but possibly the threat was not sufficiently 1_mmed1ate. Th(? act was
obviously dangerous and, as SaLmoN, L.J. said, it afforded strong ev1de.nce of
recklessness. Clearly he had subjective recklessness and not gross negligence
in mind. ) _

Authority for this variety of mens rea is not very extensive. It Is, of.course,
supported by the general principle that the criminal law equates intention and
recklessness and by the recent case of Pike.!® There D admx‘mstered carbfm
tetrachloride (C.T.C.) to his mistress for the purpose of increasing sexual satis-
faction. He had done this to women over a number of years with no apparent
ill-effects except temporary loss of consciousness but, on this occasion, i.t cau§ed
P’s death. HiLBERY, J., directed that he was guilty if he knew that inhaling
C.T.C. would expose P to the danger of physical harm and yet recklessly. caused
or allowed her to inhale it and the Court of Criminal Appeal held that this was a

13 C.L.G.P. at 111. Williams points out that it is no longer held in the law of tort tha;
negligence as to one consequence makes the defendant liable as to a completely different
consequence: The Wagon Mound, [1961] A.C. 388: [1961] 1 All.l‘,..R. 404. Butit is now
clear that it is still the law that the negligent tortfeasor takes the victim of personal injuries
as he finds him and negligence as to some slight injury may entail liability for dcflth if that
is caused: Smith v. Leech Brain & Co. Ltd., {1962} 2 Q.B_. 405; [1961] 3 All E.R. 1150;
Warren v. Scruttons, Ltd., [1962] 1 Lloyd’s Rep. 497. Yet it docs not follow that, because
this may be the right rule in tort, it should also be followed in crime.

¢ Above, p. 250.

' infra. . | _—

16 Yt is not a crime to cause non-fatal injuries by gross negligence. It seems illogical to
make liability depend on the fact of death and not on the nature of the negligence. But
this lack of logic runs through the whole of manslaughter.

7 [1971] 2 All E.R. at p. y61; above, pp. 36, 249.

18 11961} Crim. L.R. 114; affirmed, [1961] Crim. L.R. 547.



