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UNLAWFUL ACT MANSLAUGHTER
‘Unlawful act’ manslaughter requires that:

(a) the killing must be the result of the accused's unlawful act, though not his
unlawful omission. It must be unlawful in that it constitutes a crime. A
lawful act does not become unlawful simply because it is performed
negligently. The act must be a substantial (more than minimal) cause of
death, but not necessarily the only operative cause (see “Causation”
below);

(b) the unlawful act must be one, such as an assault, which all sober and
reasonable people would inevitably realise must subject the victim to, at
least, the risk of some harm resulting there from, albeit not serious harm;

(c) it is immaterial whether or not the accused knew that the act was unlawful
and dangerous, and whether or not he intended harm; the mens rea
required is that appropriate to the unlawful act in question; and

(d) "harm" means physical harm.

(Church [1966] 1 QB 59, DPP v Newbury [1977] AC 500, Goodfellow (1986)
83 Cr App R 23)

GROSS NEGLIGENCE MANSLAUGHTER

“Gross negligence” manslaughter requiré the satisfaction of a four stage test:
| (a) The existence of a duty of care owed by the defendant to the deceased;
- (b) A breach of that duty of care, which

(c) Causes (or significantly contributed to) the death of the victim (see
“Causation” below);

(d) And the breach should be characterised as gross negligence and therefore a
crime.

(Adomako [1994] 3 Al ER 79)

The standard and the breach are judged on the ordinary law of negligence. Those with
a duty of care must act as the reasonable person would do in their position. The test is
objective. It does not matter that the defendant did not appreciate the risk, provided
that such a risk would have been obvious to a reasonable person in the defendant’s
position. The risk in question is a risk of death.

CAUSATION

When prosecuting for an offence of homicide, there are a number of elements the
Crown has to prove, and has to prove them to the criminal standard ie ‘beyond
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reasonable doubt.” One of those is the element of ‘causation’. In simple terms this
means that the prosecution must prove that the death was ‘caused’ (wholly or in part)
by the defendant and ought to be straightforward but ‘(W)here the law requires proof
of the relationship between an act and its consequences as an element of
responsibility, a simple and sufficient explanation of the basis of such relationship has
proved notoriously. elusive.” - R v Cheshire [1991] 3 All ER 670.

Recent experience in the Casework Directorate has identified causation as a difficult
element to prove in certain types of cases. These are typically, but not exclusively,
cases involving medical negligence and deaths in custody. This paper considers some
of the issues that have arisen and whether the approach so far adopted by the
Casework Directorate is correct.

The classic statement on causation in manslaughter was provided by the present Lord
Chief Justice in R v HM Coroner for Inner London, ex parte Douglas-Williams (1998)
1 All ER 344: -

“..that the unlawful act caused death in the sense that it more than minimally,
negligibly or trivially contributed to the death.

“In relation to both types of manslaughter it is an essential ingredient that the
unlawful or negligent act must have caused the death at least in the manner
described. If there is a situation where, on examination of the evidence, it cannot be
said that the death in question was [not] caused by an act which was unlawful or
negligent as I have described, then a critical link in the chain of causation is not
established. That being so, a verdict of unlawful killing would not be appropriate and
should not be left to the jury.”

(There is an additional ‘not’ in the penultimate sentence, otherwise the sentence does
not make sense.) It can be seen from this that the prosecution must be able to link the
act to at least an operative cause of death. It is not sufficient to say that it may have
been a cause of death.

Hastening/acceleration of death

This can be one of the most difficult aspects of causation. The ‘hastening’ or
‘acceleration’ of death and whether depriving a person of the opportunity to live can
be a cause of death.

Death is inevitable. Any action that brings that day forward can therefore be said to
have hastened or accelerated death and will itself be a cause of death. The case most
often cited for such a proposition is R v Dyson [1909] 1 Cr App R 13. There the
defendant had assaulted a child in November 1906 and December 1907. The child
died in March 1908 but the charge of manslaughter did not specify the date of the
assault (the ‘year and a day’ rule was then in force.) The child’s condition had
- deteriorated as a result of the 1906 assault but the court said that the judge should
have directed the jury to consider ‘whether the appellant accelerated the death by his
injury of December 1907’. In allowing the appeal the court said that ‘it was not
absolutely certain that the death had been accelerated’ by the second assault as ‘death
may have been due to a fall’.
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This is not a controversial proposition as it is simply a question whether the later act
of the defendant brought about the death. Even if the deceased is dying (subject to the
de minimis rule in Sinclair), if the defendant’s act shortens life, causation is proved.

De minimis

It would not be sufficient to prove causation if the Crown could only show that the
victim would have survived ‘hours or days in circumstances where intervening life
would have been of no real quality.” It is this meaning that is taken when referring to
the de minimis rule. For example, if ‘V’ is dying, is in a coma, on life support and the
defendant’s act or omission brings forward the date of that inevitable death by hours
or even days, if it can be said that there was ‘no real quality’ of life in that intervening
period, the de minimis rule would apply. This is to be contrasted with a situation
whereby the act or omission caused the coma and ensuing death or where there was a
© significant period between the act or omission and the ensuing death. It is not
possible to be more definite as to the duration here but if ‘V’ survived in that state for
more than a few days, de minimis would not apply and the ordinary rule of causation
would do so instead.

Multifactorial

The insuperable difficulty comes when the doctors cannot say when or even if he may
have died even if treated appropriately. This may be because they do not know the
underlying cause of the illness or there are numerous factors present at death and it is
not possible to identify which, if any had an operative influence on the death. In
instances such as these, the death may be certified as ‘multifactorial’. Although such
a term should provide a warning to a prosecutor as to proof of causation, it does not
necessarily mean that we cannot prove causation. If we can prove that one of the
operative causes of death was due to the act or omission of the defendant, then this is
sufficient to prove causation. Causation does not require that the particular cause
would have caused death on its own, provided it is sufficient to be an operative
contribution to the cause of death. Therefore, if the doctor in citing ‘multifactorial’
says that death was caused by a combination of factors and that factor ‘X’ was a more
than minimal contribution to death (even if on its own it would not have caused
death), if ‘X’ was caused by the act or omission of the defendant, we can show
causation. This is so even if any one of the other factors would have been sufficient to
have caused death on their own. This is an area that needs to be carefully analysed.




